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NOTES 143 

It is often stated that, in cases of fraud, it is a condition of rescis- 
sion that the status quo be restored. 8 This doctrine involves a re- 
turn by the plaintiff, seeking rescission, of that which he has re- 
ceived under the contract ; B and, as far . as possible, a restoration 
of the defendant to his original position. 10 Since he who seeks 
equity must do equity, the courts, with rare exceptions, 11 refuse to 
grant rescission and allow the plaintiff to retain any benefits arising 
from the transaction. 12 But the restoration of a fraudulent defend- 
ant to his original position is but an incident of rescission. 13 So 
where by reason of the acts of the defendant it is impossible to 
restore the status quo, as to him, rescission is granted, provided the 
plaintiff returns that which he has received by virtue of the con- 
tract. 14 

In the principal case the syndicate member returned to the pro- 
moter the shares received by the former in the corporation formed 
as a result of the enterprise. This was all he had received. Since 
the syndicate had acquired property other than that sold to it by 
the promoter, it was impossible to place the latter in his original 
position. The New York decision allowing rescission seems to be 
sound, although the promoter might have to assume the sole owner- 
ship of the entire properties purchased by the syndicate. 15 



Rights under Ultra Vires Contracts. — The doctrine of ultra 
vires is much confused and unsettled.- This confusion is due in 
some measure to the carelessness with which the courts have used 
this term. It is a rather common error to confuse the terms illegal- 
ity and ultra vires. The term illegality is properly applicable to con- 
tracts only when the contract is illegal in itself, because it is either 
malum in se or malum prohibitum; 1 ultra vires, on the contrarv, 
while not accurately describing contracts which are illegal in this 
sense, because they are governed by the same principles that govern 
similar contracts between individuals, 2 is properly applicable to con- 

* Grymes v. Sanders. 93 U. S. 51; Handforth v. Jackson, 150 Mass. 
149, 22 N. E. 634; Sheffield Nickel Co. v. Unwin, 2 Q. B. D. 214. 

* Russell v. Russell, 63 N. J. Eq. 282, 49 Atl. 1081. 

M Gassett v. Clazier, 165 Mass. 473, 43 N. E; 193; Galvin v. O'Brien, 
96 Mich. 483, 56 N. W. 85; Robinson v. Siple, 129 Mo. 208, 31 S. W. 788. 

"■ See Evans v. Brooks (Okl.), 124 Pac. 599. 

" Mortimer v. McMullen, 202 111. 413, 67 N. E. 20; Hinchman v. Math- 
eson Motor Car Co., 151 Mich. 214, 115 N. W. 48. 

u Hammond v. Pennock, 61 N. Y. 145, Guckenheimer v. Angerine, 
81 N. Y. 394. 

14 Masson -v.. Bovet, 1 Denio (N. Y.), 69, 43 Am. Dec. 651; Brown v. 
Norman, 65 Miss. 369, 4 So. 293; Felt v. Bell, 205 111. 213, 68 N. E. 
794; Oshea v. Vaughn, 201 Mass. 412, 87 N. E. 616; Liland v. Tweto, 
19 N. D. 551, 125 N. W. 1032. 

" Heckscher v. Edenborn, supra. 

1 Elliott, Priv. Corp., 4 ed., § 222. 

' People v. Chicago Gas Trust Co., 130 111. 268, 17 Am. St. Rep. 319; 
Eranklin Co. v. Lewiston Inst, for Sav., 68 Me. 43, 28 Am. Rep. 9. 
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tracts of corporations only when they involve undertakings outside 
and not within the scope of the powers given by their charters. 3 
Again, it is applied to contracts which are defective, not in the fact 
that their execution is outside the power of the corporation but in 
the fact that they are executed in an unauthorized manner, or by 
an officer of the corporation in excess of his authority, although 
within the powers of the corporation. 4 The latter class of cases 
pertain to agency and none of the applications made of the term 
ultra vires is correct except the one mentioned above. 5 

The further conflict on the doctrine of ultra vires arises largely 
from the different aspect in which corporations were regarded in 
their infancy and in their present status. 6 The early corporations 
were created for public purposes and invested with public fran- 
chises; in short they occupied very much the same position as the 
present day quasi-public corporations. 7 As a result the interest of 
the public in the rule that they should be allowed no other powers 
than those expressly granted, was more than imaginary. This gave 
rise to the harsh rule that every person who dealt with a corporation 
must at his peril take notice of the scope of their powers as con- 
ferred in the instruments of their creation and as had under the law 
generally. 8 Therefore, the doctrine of ultra vires as it first took 
shape under this old theory as to character of corporations, which 
were regarded as purely artificial persons having no powers beyond 
those expressly given under a strict construction of their charter, 
was very rigid. 9 According to this rigid rule an ultra vires contract, 
being void ab initio, can not be made valid either by ratification, or 
by a succession of renewals, or by a performance on either side. 10 

But the purely private corporation is a modern creature, and, in 
applying to it the doctrine of ultra vires, new problems have been 
encountered which have rendered such application difficult. The 
tendency is to treat private corporations as private individuals. 11 
Under this view a corporation has all the powers that an individual 
would have in the same kind of business, if the power is not pro- 
hibited in the charter. 12 The criterion is, is it reasonable, is it 

* Whitney Arms Co. v. Barlow, 63 N. Y. 62, 20 Am. Rep. 504; Monu- 
mental Nat. Bank v. Globe Co., 101 Mass. 57, 3 Am. Rep. 322. 

* Insurance Co. v. Dhein, 43 Wis. 420, 28 Am. Rep. 549; Thompson 
v. St. Nicholas Nat. Bank, 146 U. S. 240. 

8 Camden & R. Co. v. May's Landing & R. Co., 48 N. J. L..530, 7 
Atl. 523. For full discussion of the question see dissenting opinion. 
' 2 Kent Com. 268; 2 Harv. Law Rev. 105, 109. 

7 Elliott, Priv. Corp., 4 ed., § 204. 

8 Pearce v. Madison & R. R. Co., 21 How. (U. S.) 441; Bocock v. 
Alleghany & Iron Co., 82 Va. 913, 1 S. E. 325, 3 Am. St. Rep. 128. 

' Davis v. Old Colony R. R. Co., 131 Mass. 258, 41 Am. Rep. 221; 
Elevator Co. v. Memphis & R. R. Co., 85 Tenn. 703, 5 S. W. 52, 4 Am. 
St. Rep. 798. 

10 East Anglian R. Co. v. Eastern & R. Co., 11 C. B. 775, 7 Eng. Law 
& Eq. 505. 

11 Stockton v. Central R. R. Co., 50 N. J. Eq. 52, 24 Atl. 964. 

u St. Joseph Hydraulic Co. v. Globe & Paper Co., 156 Ind. 665, 59 
N. E. 995; Kelly v. Board of Public Works, 75 Va. 263. 
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customary, and does it seem to help the corporation. 13 The dis- 
integration of the ancient doctrine of ultra vires has also proceeded 
from another direction. The stronger rule of modern authority is 
that, since a corporation derives all of its power from the state, 
therefore, the state alone can question, in a direct proceeding for 
that purpose, any misuse or usurpation of corporate power. 14 

The United States Supreme Court, however, rigidly adheres to 
the old view. 15 In contraposition to this, the more modern rule of 
the state courts is to relax the rigor of the former doctrine of ultra 
vires as applied to the contracts of private corporations ; and under 
this relaxation the plea of ultra vires will not as a general rule pre- 
vail, whether it is interposed for or against a corporation, when it 
would not advance justice, but on the contrary would accomplish 
a legal wrong. 16 This also seems the better view on principle, for 
it is illogical to assume that the interests of the public would be 
best subserved by a public policy which will allow a corporation, 
any more than an individual, to violate the principles of common 
honesty and claim exemption from the obligations of its contracts 
by pleading its own wrongdoing. 17 Applying this then as the guid- 
ing principle, the more modern doctrine of ultra vires may be sum- 
marized as follows : First, when the contract, is executory on both 
sides, invalid ; 18 second, when executed on both sides, valid ; 19 
third, executed on one side, (a) when malum in se or malum pro- 
hibitum, invalid, 20 as held in the recent case of Canal-Louisiana 
Bank & Trust Co. v. Savannah Ice Co. (Ga.), 79 S. E. 45, (b) 
when merely beyond the corporate power or prohibited in general 
terms and refusal to enforce would work an injustice, it will be 
enforced ; 21 fourth, when executed on one side, where apparently 
within the corporate powers, but rendered ultra vires by extrinsic 
facts unknown to the other party, in short a mere abuse of existing 
power, the contract will be enforced ; 22 fifth, when executed on 

" Green Co. v. Bladgett, 159 111. 169, 42 N. E. 176, 50 Am. St. Rep. 146. 

" People v. North River Sugar Ref. Co., 121 N. Y. 582, 24 N. E. 834, 
18 Am. St. Rep. 843, 9 L. R. A. 33; Prescott Nat. Bank of Lowell v. 
Butler, 157 Mass. 548, 32 N. E. 909. 

" Railways Co. v. Keokuk Bridge Co., 131 U. S. 371; Central Trans. 
Co. v. Pullman's Car Co., 139 U. S. 24. 

" Whitney Arms Co. v. Barlow, supra; Kadish v. Garden City Eq. 
Loan & Trust Bldg. Ass'n, 151 111. 531, 38 N. E. 236, 42 Am. St. Rep. 
256. 

" Denver Fire Ins. Co. v. McClellan, 9 Colo. 11, 59 Am. Rep. 134. 

18 McNulta v. Corn Belt Bank, 164 111. 427, 56 Am. St. Rep. 203; Gar- 
rett v. Kansas City Coal Min. Co., 113 Mo. 330, 20 S. W. 965, 35 Am. 
St. Rep. 713. 

" Long v. Ga. Pac. Ry. Co., 91 Ala. 519, 8 So. 706, 24 Am. St. Rep. 
931; Penn. Ry. Co. v. St. Louis & R. R. Co., 118 U. S. 290. 

* Gause v. Com. Trust Co., 44 Misc. 46, 89 N. Y. Supp. 723; Murray 
Nelson & Co. v. Leiter, 190 111. 414, 60 N. E. 851, 83 Am. St. Rep. 142. 

81 Linkauf v. Lombard, 137 N. Y. 417, 33 N. E. 472, 33 Am. St. Rep. 
743, 20 L. R. A. 750. 

22 Rathbun v. Snow, 123 N. Y. 343, 25 N. E. 379, 10 L. R. A. 355; 
Wright v. Hughes, 119 Ind. 324, 21 N. E. 907, 12 Am. St. Rep. 412. 
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one side and contrary to charter provisions, but refusal to enforce 
the contract would defeat the very purpose of the prohibition, it 
will be enforced. 23 



Liability for Non-Negligent Use of Land.— In determining 
what is a nuisance per se, the courts are confronted by two doc- 
trines of the law which approach so closely that it is found diffi- 
cult to enforce one without impugning the other. The first is ex- 
pressed in the old maxim sic utere tuo ut alienum non lecdas, and 
the second by the rule that the use of his land by the owner in a 
lawful business and without trespass or negligence does not make 
him liable for casual injury to another as a result of that use. 1 
Having once determined that a thing or its use is a nuisance per se, 
it should follow as a conclusion of law that proof of the defendant's 
negligence is not essential to the plaintiffs recovery, 2 since the mere 
existence of the nuisance becomes illegal. 3 

The leading English case of Rylands v. Fletcher* in which a 
reservoir burst, .laid down the principle that one who brings upon 
his land anything likely to do damage, should it escape or get be- 
yond control, is responsible for the consequent injury irrespective 
of proof of his negligence. That doctrine, which has since been 
greatly qualified in England 5 and generally repudiated in America, 6 
has caused much confusion on the subject of nuisances per se. 

The rule that imposes absolute liability simply because injury has 
resulted seems unsound on principle and is not supported by the 
better considered opinions, which correctly hold that the prosecution 

23 Elliott, Priv. Corp., 4 ed., § 225; Bawditch v. New England Ins. 
Co., 141 Mass. 292, 4 N. E. 798, 55 Am. Rep. 474; National Bank v. 
Matthews. 98 U. S. 621. 

1 Cosulick v. Oil Co., 122 N. Y. 118, 25 N. E. 259, 19 Am. Rep. 475. 

2 Kinney v. Koopman, 116 Ala. 310, 22 So. 593. 

' Thus where a statute makes it illegal to keep gunpowder stored up 
in large quantities, no negligence need be proved in an action for dam- 
ages for injuries sustained by an explosion. Laflin & R. Powder Co. v. 
Tearney, 131 111. 322, 23 N. E. 389, 19 Am. St. Rep. 34; Hazard Powder 
Co. v. Volger, 58 Fed. 152. And conversely it is held that legislative 
authority is no defence in a private suit even though no negligence is 
proved. Hay v. Cohoes Co., 2 N. Y. 159; McAndrews v. Collerd, 42 
N. J. L. 189. 

4 L. R. 3 H. L. 330. 

6 Nichols v. Marshland, L. R. 10 Ex. 255; Box v. Jub, 4 Ex. D. 76, 
48 L. J. Ex. 417; Rickards v. Lothian (1913), A. C. 263, 82 L. J. P. C. 
42. And see note in 29 Law Qu. Rev. (no. 115) 244. 

* Losee v. Buchanan, 51 N. Y. 476; Marshall v. Welwood, 38 N. J. 
339; Jones v. Robertson, 116 111. 543, 56 Am. Rep. 786; Angell, Water- 
courses, § 336. But see French v. Center Creek Powder Co., 158 S. W. 
(Mo.) 723. The case of Weaver v. Thurman, 68 W. Va. 530, 70 S. E. 
126, in which a watertank burst, seems to be in accord with Rylands v. 
Fletcher, but the court merely applied the rule of res ipsa loquitur and 
said that negligence, though essential, would be implied. And see 
Wilson v. New Bedford, 108 Mass. 261; Cahill v. Eastman, 18 Minn. 
292, 10 Am. Rep. 184. 



